Introduction
Development of international environmental law would not have been possible without contributions by 'epistemic communities' .1 International environmental lawmaking is one area where science has played and will continue to play a crucial role.2 For instance, since its establishment in 1988, the Intergovernmental Panel on Climate Change (IPCC) has made significant contributions to reporting and assessing scientific findings regarding climate change. The first IPCC report was published in 1990 and served as the basis of discussion in drafting the United Nations Convention on Climate Change (UNFCCC), adopted in 1992. The second report, published in 1995, had a decisive impact on formulating the principles incorporated in the Kyoto Protocol of 1997. The IPCC fourth and fifth reports of 20073 and 20144 led to the adoption of the Paris Agreement of 2015. Thus, the link between scientific knowledge and international lawmaking has been more than vivid in the context of climate change.5
Likewise, the International Law Commission (ILC, or the Commission) has been faced in recent years with the problem of scientific input into its activities for progressive development of international law.6 In pursuing one of the current ILC topics, 'Protection of the Atmosphere' , for which the present writer serves as Special Rapporteur, the Commission has taken steps to reach out to the relevant international organizations as well as the scientific/technical community whose advice and expertise are needed for the Commission to understand what has to be regulated. The situation is similar to the one faced by contemporary judges of international courts and tribunals who, confronted with an increasing filing of environmental disputes, require experts for proof of scientific evidence in these fact-intensive and science-heavy cases. 7 The ILC has been at a crossroads in selecting its topics. It has been pointed out since the 1970s that the shift of topics from 'codification' to 'progressive development' has made the work of the Commission increasingly difficult. Note also that there has been another aspect of this difficulty: having exhausted most of the 'traditional' topics of international law, the Commission has had to shift to those related to 'special regimes' of international law such as human rights law, environmental law and economic law. While some consider that development of the law of special regimes should be left to experts in their respective fields rather than the ILC,8 others consider that the topics on special regimes should also be included in the agenda of the Commission, precisely because it is expected to perform the function of safeguarding the integrity of the international law system and avoiding the tendency towards 'compartmentalization' (or fragmentation) caused by dominant 'single-issue' approaches under special regimes.9
